I have to say this because I can’t be held responsible for anything that anybody else does, and we have to be quite careful that the library does support copying and supports the use of copyrighted materials but we are effectively a sort of trusted intermediary between users of copyrighted materials and publishers but at the same time we’re not lawyers so while we try and support your use, we can’t tell you that this is correct, this is legal, and this is not legal So that’s my disclaimer.

The main bit of legislation that’s in force is the CDPA. You’ll notice that the date of that act predates the world wide web, or predates certainly any use of the world wide web in higher education by a good few years so it’s not a piece of legislation that’s particularly conducive to copying materials from the web. It’s been modified and it’s been qualified by other acts.

Right. The CDPA talks about when copying infringes somebody’s copyright. And the first thing it says is that for copyright, er for copying to infringe the copyright of a work the copying has to be substantial so insubstantial copying, by law, does not infringe anybody’s copyright. That’s the case whatever you do. That’s not qualified in any way. You could be producing commercial reports, you could be, certainly, producing teaching materials, you could be producing open educational resources and you can copy bits and pieces of copyright work with no fear of infringement at all as long as the copying is not substantial, but what the act doesn’t do is define what substantial means, and on various mailing lists that I subscribe to there are endless debates about what substantial might mean in different contexts. I mean, what is a substantial part of a journal article? Again, there’s a kind of rule of thumb that, certainly, anything over about forty words, is substantial in the context of published articles, book chapters and so on. That’s not legal advice, that’s not a legal right that you have to copy anything under forty words, that’s just a kind of rule of thumb that’s grown up to apply to traditional published works. But what does “substantial” mean in the context of a poem? What does “substantial” mean in the context of an image?. Certainly, a whole work, an entire work, an entire image, or an entire video, or an entire article, or an entire book chapter, is very definitely substantial. So that’s the first problem that we have to wrestle with
Question from audience: You define “substantial” in terms of a proportion of the original work. Is there also a concept of substantial in terms of how many people can access it? . So like a big bit of copying that only goes to one person is not a substantial copy. It’s in terms of proportion of the work.

Well, it’s not just in terms of proportion of the work. It’s also in terms, I think,  it’s also like the significant features. So. I’m trying to think of an example off the top of my head. You know, think of a famous painting where one feature of that painting is the bit that everybody knows. Mona Lisa’s eyes  or something. A square of the Mona Lisa which incorporates her face is more substantial than the same area of that painting which is the background. So it’s not just a role, and you can say the same thing about a piece of text. There may be forty words in one piece of text that is more substantial than forty words in another piece of the text. 

Audience “But it is the context, not how it’s disseminated?”

Not how it’s disseminated, no. That’s the first thing that people struggle with and frankly, unless you’re very confident that what you are copying is not substantial it’s not a good idea to rely on it. It’s not advisable, probably, to rely on insubstantiality being your defence against.. The bit of the CDPA that people cling on to for dear life are the fair dealing defences. They’re described as defences in that they are not a right. You do not have a right to do this copying. You have no kind of, you know, legal, freedom to do this. They’re (not) described as defences because if you do this copying you have freedom to do this, they’re described as defences because if you do this copying you have a reasonable defence in law that it was justified. I don’t know why there’s even a difference that kind of right to do it and…
OK, so the fair dealing defences that are relevant in higher education are copying for the purposes of personal study and non-commercial research. This is all the stuff that students and researchers do day to day. This is why you’re permitted, or at least you have a defence against making photocopies of book chapters, making, er, downloading material from the web and printing it off, scanning images and making copies of  them. They are, there are limits to these defences. The accepted limit for published works is 5% or one chapter of a published work and again, that is at least mentioned in the act.  Fair dealing only goes as far as your own use of materials, your own private, effectively, use of materials as in individual.  Personal study and non commercial research does not extend into the classroom. So, while you can make a copy of a book chapter for your own personal study or for some research that you’re engaged in you can’t necessarily distribute that chapter amongst your students under the same defence. And certainly in producing materials, producing materials for the web, producing materials for Blackboard, that’s really no use at all. There’s fair dealing for the reporting of current events, which again,  I suspect Roger is familiar with, which in some educational contexts is relevant. Probably in journalism teaching, there are occasions when copying material for the purposes of reporting current events. Certainly for things like the campus newspaper, or for any newspaper, that’s a defence
Audience.. On that particular copyright law thing I commend you to just e-mail Barry Turner, and I’m sure Barry would give you chapter and verse because … he’s a good friend on those issues.

Then there’s fair dealing for the purposes of criticism or review. That means that you can make copies of substantial parts of copyrighted works if the purpose of your copying is for you to provide a commentary on them. Now again, obviously in academia that’s relevant and it is possible that some educational activities and some production of educational materials are for the purposes of criticism or review, because if you are providing an excerpt of a published work and then commenting on each paragraph of it, and then providing criticism of it, even if you are then communicating that to your students, it’s still being done for the purposes of criticism or review. If your students do it for, if you ask them to review an article, and then communicate that review to the class then they can incorporate sections of what they’ve copied back to the class because it’s being done for the purposes of criticism or review. 
Some people seize on this and think that it’s a kind of get out clause. That it’s fine, I can stick anything I like on there because somewhere along the line, somebody might write an essay off the back of it. It’s not. It’s not a kind of get out of jail free card, and there is a lot of advice from JISC and various bodies about why over reliance on this is (inaudible) dangerous. 

In all cases, and I’ve said almost, although I don’t know why I said almost. In all cases. As I say there are limits on the amount you copy for fair dealing, and in all cases an attribution to the copyright holder is required. (12:19)
